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GRIFFIS, J., FOR THE COURT:
1. On October 29, 2001, Carlos Thomas plead quilty to the charges of armed robbery and
aggravated assault. Thecharge of possession of afirearm by aconvicted felonwas“retired.” Thomaswas
sentenced to serve twenty years on the aggravated assault charge and thirty years on the armed robbery
charge, with the sentences to run concurrently.
92. Thomas filed his motion for post-conviction relief on July 22, 2002. On August 8, 2002 Thomas

filed amotionto amend his petition, together withhisamendments. Thetria court found that the defendant



set forth three daims in his petition for post-conviction collaterd rdief, and disregarded theissuesin his
amended petition, Thomas motion for post-conviction relief was denied.
113. On appeal, Thomas assarts the following errors: (1) whether his conviction violates his Fifth
Amendment right to be free from double jeopardy, (2) whether his guilty pleawas entered voluntarily (3)
whether he was denied effective assstance of counsd, and (4) whether his sentence improperly amounts
to alife sentence. Wefind no error and affirm.

STANDARD OF REVIEW
14. In reviewing a trid court’s decison to deny a motion for post-conviction rdief, the standard of
review isclear. Thetrid court’s denia will not be reversed absent afinding that the trid court’s decison
was clearly erroneous. Smith v. State, 806 So. 2d 1148, 1150 (1 3) (Miss. Ct. App. 2002). However,
whenissuesof law are raised the proper standard of review isde novo. Brown v. State, 731 So. 2d 595,
598 (1 6) (Miss. 1999).

ANALYSS

Whether Thomas' Fifth Amendment right to be free from double jeopardy
was violated.

5. The protection from double jeopardy prevents a second prosecution for the same offense after
acquittal, againgt a second prosecution for the same offense after conviction, and against multiple
punishments for the same offense. Greenwood v. State, 744 So. 2d 767, 770 (114) (Miss. 1999).
Thomas argues the charges of armed robbery and aggravated assault, based on a Sngle set of events,
condtitutes double jeopardy. This argument is without merit.

T6. Blockburger v. United Sates, 284 U.S. 299 (1932), established the test to determine whether

the double jeopardy bar applies. TheBlockburger test statesthat “[a] Sngle act may be an offenseagaingt



two Statutes, and if each statute requires proof of an additiona fact whichthe other does not, an acquitta
or conviction under either satute does not exempt the defendant from prosecutionand punishment under

theother.” 1d at 304.

7.  Thomaswasindicted for aggravated assault and armed robbery. The crime of aggravated assault

is defined in Mississippi Code Annotated Section 97-3-7(2) (Rev. 2000):

as attempting to cause serious bodily injury to another, or causing such injury purposdly,
knowingly or recklessy under circumstances menifesting extreme indifference to the value
of human life or attempting to cause or purposely or knowingly causes bodily injury to
another with a deadly weapon or other means likely to produce desthor serioudy bodily
harm.

The crime of armed robbery is defined in Mississppi Code Annotated Section 97-3-79 (Rev. 2000):
as the felonious taking or attempt to take from the person or from the presence the
personal property of another and againgt his will by violence to his person or by putting
suchpersoninfear of immediateinjury to his person by the exhibition of a deadly weapon.

8. A aimind defendant may be prosecuted for more than one offense that arises from a single set of

factswhere each offense requires proof of adifferent dement. Davisv. State, 750 So. 2d 552, 563 (144)

(Miss. Ct. App. 1999). In Dauvis, as here, the defendant was charged with both armed robbery and

aggoravated assault. 1d. Davis argued that the counts should have “ merged,” sincethey arose fromthesame

set of facts. Id. ThisCourt held that the two separate offenses do not embrace the same ements, and one
isnot alesser-included offense of the other. 1d. Although the charges arise from the same set of facts, the

two offenses are legally separate and digtinct crimes. Id.

9.  Aggravated assault doesnot requirethe taking or attempt to take property. Armed robbery does
not require an attempt to cause bodily injury. AsinDavis, Thomas could have been found guilty of armed

robbery without actudly shootingthevictim. Similarly, Thomas could have been found guilty of aggravated



assault without actudly taking any property. These two crimes require different elements of proof. Based

on Davis, this issue is without merit.

. Whether Thomas' guilty plea was knowingly, voluntarily, and intelligently
entered?

910. Thomas next clamsthat he was not informed that his sentence was mandatory, and therefore, he
would not be digible for parole. Because he was not informed that he was indligible for parole, he argues

that he was not fully informed of the effect of hisplea

111. A pleaof guilty is not binding upon a crimina defendant unless it is entered voluntarily and
indligently. Myersv. State, 583 So. 2d 174, 177 (Miss. 1991). A pleais viewed as voluntary and
intdligent when the defendant is informed of the charges againg him and the consequences of his plea.
Alexander v. State, 605 So. 2d 1170, 1172 (Miss. 1992). InBoykinv. Alabama, 395U.S. 238 (1969),
the United States Supreme Court held that a defendant must be told that a guilty pleainvolves awaiver of
the right to a trid by jury, the right to confront adverse witnesses, and the right to protection against self
incriminetion.

912. This Court has repeatedly held that a sentencing judge is not required to explain the parole
posshilities with adefendant who is pleading guilty. Stewart v. State, 845 So. 2d 744, 747 (19) (Miss.
Ct. App. 2003); Whitev. Sate, 751 So. 2d 481, 485 (116) (Miss. Ct. App. 1999); Shanksv. State, 672
S0. 2d 1207, 1208 (Miss. 1996); Warev. State, 379 So. 2d 904, 907 (Miss. 1980). Therationdeisthat
whether or not a defendant is digible for parole is not a consequence of a guilty plea, but a matter of

legiddtive grace. Id. Thisissueiswithout merit.

[1. Did Thomas receive effective assistance of counsal ?



113. To prove ineffective assstance of counsd, Thomas must demondrate that his counsd's
performancewas deficient and that this deficiency prejudiced hisdefense. Strickland v. Washington, 466
U.S. 668, 687 (1984). The burden of proof restswith Thomas. McQuarter v. Sate, 574 So. 2d 685,
687 (Miss. 1990). Under Strickland, thereisa strong presumptionthat counsel’ s performancefdlswithin
the range of reasonable professona assstance. Srickland, 466 U.S. a 694. To overcome this
presumption, “the defendant must show that there is a reasonable probability that, but for the counsd’s

unprofessond errors, the result would have been different.” 1d.

14. Thomasdlegesthat hetold his court appointed counsd of a psychological disorder and asked her
to explore this as a possble defense. He dso maintains that he was discharged from the United States
Army for reasons related to his menta healthand requested that his counsd obtain thoserecords. Thomas
dams his counsds falureto pursue aninsanity defense, to have himevauated or to obtain hisrecordsfrom
the United States Army condtitutes ineffective assstance of counsel. 1115. Thomas offers no
evidentiary support for his ineffective assstance dams other than unsubstantiated dlegations. In cases
involving pogt-conviction relief, "where a party offersonly his afidavit, then hisineffective ass stance dam
iswithout merit." Lindsay v. State 720 So. 2d 182, 184 (16) (Miss. 1998), Covington v. State, 909 So.

2d 160, 162 (19) (Miss. Ct. App. 2005). Thisissue iswithout merit.

IV.  Whether thetrial court erred by sentencing Thomastothirty(30) yearson the charge
of armed robbery?

f16. Thomas argues that a sentence of thirty years amounts to alife sentence. Thomeas cites gatigtics
that a black man who was twenty yearsold in 1996 had a life expectancy of 46.7 years. He does not,
however, provide a copy of this mortdity table for review. Absent proof in support of amotion, the tria

court's decison is presumed correct. Gordon v. State, 349 So.2d 554, 555 (Miss. 1977). ltis



reasonable to assume that Thomas is misnterpreting this mortdity table. It is Thomas burden to

demonsirate some reversible error to this Court. Clark v. State, 503 So. 2d 277, 280 (Miss. 1987).

f17. Atthetime of sentencing, Thomas was twenty-five years old. Upon completion of histhirty year

sentence he will be fifty-five years old, ardatively young man. Wefind that this issue is without merit.

118. THE JUDGMENT OF THE CIRCUIT COURT OF ADAMS COUNTY DENYING
PETITION FOR POST-CONVICTION RELIEF IS AFFIRMED. ALL COSTS OF THIS
APPEAL ARE ASSESSED TO ADAMS COUNTY.

KING, CJ.,LEE AND MYERS, P.JJ., BRIDGES, IRVING, CHANDLER, BARNES
AND ISHEE, JJ., CONCUR.



